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Thi s consol i dated proceeding is before ne based upon
petitions for assessment of civil penalties filed by the
Secretary of Labor pursuant to Section 105(d) of the Federal M ne
Safety and Health Act of 1977 (the Act), 30 U S.C. 0O 801 et.
seq., charging the respondent with various violations of the Act
and mandatory regul atory safety standards. Pertinent
jurisdictional stipulations as well as stipulations pertaining to
the civil penalty criteria in Section 110(i) of the Act,

30 U.S.C. 0O 820(i), are of record. The parties waived the filing
of posthearing briefs.

These matters were heard on February 23, 1994, in Houston
Texas, at which tinme Mne Safety and Heal th Adm nistration (MsSHA)
I nspector Joseph Watson testified on behalf of the Secretary and
Thomas and Harriet Mrris testified for the respondent conpany.
At the hearing, the parties noved to settle nine of the el even
captioned docket proceedings. The ternms of this conprehensive
settlenment resulted in an agreed upon total assessment of $2,125.
At trial | considered the representati ons and docunentati on
submtted in support of the parties' agreenment, and | concl uded
that the proffered settlenment was appropriate under the criteria
set forth in Section 110(i) of the Act. (Tr. 8-33, 177-179). An
order directing paynment of the agreed upon total civil penalty
will be incorporated in this decision.

The parties could not reach a consensus on Docket Nos.
CENT 93-57-M and CENT 93-102-M Docket No. CENT 93-57-M concerns
combi ned 104(a) and 107(a) Order No. 3898640 i ssued on
March 18, 1992, by Inspector Joseph Watson at the respondent's
No. 2 Plant. This order alleges the service brakes on the
respondent's Trojan, Mddel 2500, front-end |oader, which was
bei ng used to load trucks, constituted an i mm nent danger because
the brakes could not stop the | oader on level ground in violation
of section 56.14101(a)(3), 30 C.F.R 0O 56.14101(a)(3). This
mandatory safety standard specifies that all braking systens
installed on equipnent nust be maintained in functiona
condition. Docket No. CENT 93-102-Minvol ves 107(a) Order No.
3899545 issued by Watson the follow ng day on March 19, 1992, as
a result of the respondent's continuing failure to renove the
cited Trojan front-end | oader from service.

The respondent, Morris Sand & Gravel, is a sole
proprietorship owned by Thomas Morris. The conpany has a history
of financial difficulties nmanifested by a petition for protection
under Chapter 11 of the U.S. Bankruptcy Code filed on August 21
1987, by Thomas L. Morris, d/b/a Mrris Sand & G avel .

(Resp.'s ex. 2). Although not a formal partnership
Harriett Mrris testified that she considers Mrris Sand & G ave
to be jointly owmed. (Tr. 9-10).
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Morris Sand and Gravel is a small operator that enploys a
total of six enployees. (Joint Stipulations, Government Ex. 9).
The conpany dredges sand and gravel fromthe San Jaci nto River
The material is dredged at the river |evel and punped to a wet
screen plant where it is processed over a series of screens that
separate the various grades of material. The material is
ultimately transported by conveyor to the plant where it is
| oaded onto custoners' trucks. (Tr. 50-53).

I nspect or Watson arrived at the respondent's No. 2 Plant at
approximately 8:00 a.m on March 18, 1992, for the purpose of
performng a routine inspection. Upon arriving at the plant,

Wat son observed Fidencio Ruiz, the respondent's | oader operator

| oadi ng trucks with sand and gravel materials with a Trojan
front-end | oader. As Watson approached the | oader, Ruiz advised
himthat the brakes on the vehicle were not operating. Wtson
observed the | oader in operation and concluded that the service
brakes failed to stop the vehicle. (Tr. 57). He tested the
vehicle and confirmed that the brakes would not would not hold on
| evel ground.

Wat son estimated that the vehicle wei ghed approxi mately
30,000 Ibs. and held approximately 3 1/2 yards in its scoop
He concl uded, given the size and wei ght of the vehicle, that its
i noper abl e brakes coul d reasonably have been expected to cause
death or serious physical injuries to Ruiz or to operators of the
trucks that were being | oaded. Specifically, Watson testified
that the | oader could easily crush the cab of a haul age truck
seriously injuring or killing the truck driver. (Tr. 58). Thus,
Wat son concl uded the condition of the | oader posed an inm nent
danger. Consequently, Watson issued conbi ned 104(a) and 107(a)
Order No. 3898640 at 1:40 p.m (Governnent Ex. 10). The Order
required the respondent to i mmedi ately renmove the | oader from
service until the service brake system was repaired and
rei nspected by an authorized MSHA representative. The Order was
served by Watson on Ruiz who is not fluent in English

Wat son returned to the respondent’'s plant the follow ng
norni ng on March 19, 1992. At approximately 10:30 a.m Watson
explained to Thomas Morris that the i mm nent danger order given
to Ruiz the previous day required the front-end | oader to be
taken out of service and not used until such time as it could be
repaired and reinspected. (Footnote 1) Morris became upset and
accused Watson of trying to put himout of business by shutting
down his | oader. Shortly after the conversation with Watson
Morris call ed Doyl e Finke, Watson's supervisor assigned to the

Section 107(a) of the Act requires equi pment posing an inm nent
danger to be immediately wi thdrawn form service.
30 U.S.C. 0O 817(a).
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San Antonio, Texas field office. Morris conplained to Finke that
WAt son had shut down his business operations. Morris told Finke
that his other |oader was not operational because his nechanic
was working on it and that if he could not use the cited | oader
he could not |oad material for custoners. Mrris asked Finke if
he could use the |oader if the brakes were repaired. Finke
replied that Morris could not legally use the | oader until it was
rei nspected by an MSHA inspector. Morris told Finke that he
woul d use the | oader anyway and take full responsibility for its
operation. (Tr. 161-162; Gov.Ex. 4).

Approximately four hours after Watson expl ai ned the
respondent's statutory obligation to renove the | oader from
service, Watson returned to the plant and found the | oader in
operation. Consequently, Watson issued 107(a) i nm nent danger
Order No. 3899545 at 3:20 p.m

The respondent asserts Ruiz crinped the brakeline on the
| oader sonetine after the initial inmmnent danger order was
issued at 1:40 p.m on March 18, 1992, and before the subsequent
i mm nent danger order was issued on March 19, 1992, at 3:20 p.m
Therefore, the respondent argues the service brake system had
i nproved. However, Watson testified crinping the brakeline
i ncreased the danger because it results in uneven braking,
sliding, skidding and | oss of control. (Tr. 117-118).
Therefore, Watson opined that the crinping of the brakeline did
not remove the iminent danger. (Tr. 118-119).

In apparent recognition that the front | oader was being
operated in |less than optinumcondition, Harriett Mrris
testified that "...we're doing the best [we] can -- the best we
can to stay in business. W were trying to get another | oader
If we shut down our |oader, we have to shut down our business."
(Tr. 156).

Simlarly, Thomas Mrris testified that:

Vell, we knew that we had anot her |oader about to be
repai red and about to be back on stream and that it
was not going to take us very long to have to use this
| oader. So, we went ahead and used it and | called M.
Finke and it appears now that they had either changed
their m nd about agreeing to |let ne use that | oader or
I m sunderstood or whatever the case is. M
under st andi ng was that we could go ahead and use that

| oader, and we were just responsible for it. ...I
[mean] if anyone got hurt or injured on the job, it was
not -- we were not going to hold MSHA responsible for
anybody getting hurt or any damage that we did to a
truck. (Tr. 161-162).
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In addressing the question of inmnent danger, the
Commi ssi on has noted that "an imm nent danger exists when the
condition or practice observed could reasonably be expected to
cause death or serious physical harmto a mner if normal m ning
operations were pernmitted to proceed in the area before the
dangerous condition is elimnated." Rochester & Pittsburgh Coa
Co., 11 FMSHRC 2159, 2163 (November 1989), quoting Eastern
Associ ated Coal Corp. v. Interior Bd. of Mne Op. App., 523 F.2d
25, 31 (7th Cir. 1975). Although an inspector nust have a
reasonabl e basis for concluding a condition presents an inpending
hazard that requires the inmredi ate w thdrawal of affected niners,
an inspector is "granted wi de discretion because he nust act
qui ckl y" under such circunmstances. |sland Creek Coal Co., 15
FMSHRC 339 (March 1993).

After considering the testinony in this matter | issued the
foll owi ng bench decision affirm ng the subject imrnent danger
orders which is edited with nonsubstantive changes:

These matters concern I mm nent Danger Order No. 3898640
that was issued on March 18, 1992, at 1:40 p.m and

I mmi nent Danger Order 3899545 that was issued the
follow ng afternoon on March 19, 1992, at 3:20 p.m

These citations deal with the issue of immnent danger
The term "inm nent danger" is defined in Section 3(j)
of the Mne Act as "the existence of any condition or
practice in a coal or other mne which would reasonably
be expected to cause death or serious physical harm
before such condition or practice can be abated.™ 30
U S.C 0O802(j).

Turning to the issue of whether or not there was an

i mm nent danger with respect to Order No. 3898640,

I nspector Watson testified that during his inspection
M. Ruiz, the operator of the cited front-end | oader
conpl ai ned to hi m about the brakes not operating
properly. Watson then checked the brakes and

determ ned they could not hold the | oader on | eve
ground. The loader is a large piece of equipnment that
hol ds tons of materials and weighs tons in its own
right. As this |loader with inoperable brakes
approached trucks, there was an i mm nent danger to
Ruiz in that he could |lose control of the | oader which
could result in serious or fatal injuries to himor to
operators of the trucks he was | oadi ng.

| reject Ms. Morris' assertion that the | oader does
not approach the cab of the truck. A |oader approaches
a truck frommany different directions and, inits
maneuvering, it is frequently directed towards the
front driver conpartnent of a truck
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| am al so not persuaded by Ms. Mrris' attenpt to find
mtigating circunstances by alleging that the | oader
can be downshifted or that the shovel on the scoop can
be I owered to stop the |oader in |lieu of properly
operating brakes. Watson testified that if the scoop
on the | oader was | oaded with material, the operator
woul d be in no position to | ower the scoop to stop the
| oader. It is also not an enviable position for
anybody to be in front of a nulti-ton | oader that mnust
rely on lowering the scoop or downshifting the

transm ssion to stop the vehicle. In fact, |owering
the scoop could contribute to a fatality if the scoop
is lowered on the cab of the truck

In any event, it is clear the brakes were not working
in the context of the Secretary's burden of proving the
fact of the violation and the resultant imm nent

danger. M conclusion is consistent with Ruiz'

conpl aint. Mreover, the Mrrises have presented no
evi dence that the brakes were, in fact, functional
Therefore, the Secretary has satisfied his burden of
establishing the violation of Section 56.14010(a)(3)
and that the inoperable brakes constituted an i nm nent
danger.

The next issue is the service of the initial immnent
danger order on Ruiz. The Mrrises claimthey did not
recei ve actual notice of the withdrawal order from Ruiz
because Watson was mi sunderstood by Ruiz who is not
fluent in English. Assum ng for the sake of argunent
that the Mrrises did not have actual notice, they had
constructive notice. Constructive notice is a concept
in |aw where owners of a conpany are responsible for
informati on provided to their agents. M. and Ms.
Morris knew, or should have known, about the imi nent
danger order. It was their responsibility to find out
if there was a problemin communication. Therefore,
concl ude that, although there may have been confusion
the Morrises are charged with notice of the imm nent
danger order issued at 1:40 p.m on March 18, 1992.

Moreover, even if there were confusion, the confusion
was renmedied at 10:30 a.m on March 19, 1992, when

Wat son, apparently aware of the difficulty in
comunicating with Ruiz, had a conversation with

M. Mrris informing himthat the front-end | oader nust
be taken out of service immediately. Morris apparently
di sagreed with this requirement and called M. Finke,
Wat son's supervisor, and received essentially the same
information, i.e., that the scoop had to be taken out
of service
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Therefore, although there may have been confusion
before 10:30 a.m on March 19, 1992, there is no basis
for concluding there was any confusion after the

10: 30 a. m neeting between Watson and Morris.

Finally, there has been quite a bit of testinony about
why the respondent continued to operate after

10:30 a.m The testinony concerns pressure from
customers who desired their trucks to be | oaded.
Section 2 of the Mne Act explicitly recogni zes the
dangers in the mning industry. It inmposes an
obligation on operators to prevent the existence of
dangerous conditions. Prevention must take precedence
over concerns about production. Consequently, | do not
find the pressures brought to bear by the respondent's
custoners on the Morrises as a mitigating circunstance.

Nor do I find the Mrrises' testinony that Ruiz was
satisfied with the operational performance after
crinping the brakeline as a mtigating factor. | am
certain very few victinms of serious injuries or
fatalities were aware they were operating equi pnent

t hat exposed themto an i mm nent danger at the tinme of
their injury or death. The effective nmethod of
elimnating such i mmnent dangers is to have defective
equi pnent reinspected by authorized i nspectors before
permtting such equipnent to be returned to service.

| also do not find M. Mrris' willingness to take
responsibility for the operation of the |oader as
particularly relevant or appropriate. The issue is not
who is responsible for the occurrence of an injury or
death. Rather, the issue is preventing the potentia
injury or death. Preventative nmeasure nmust not be
sacrificed to the interests of production and
continui ng operations. Accordingly, the Secretary has
al so prevailed with respect to | mm nent Danger Order
No. 3899545 issued on March 19, 1992, at 3:28 p.m

The March 19, 1992, violation was nmore serious than the
March 18, 1992, violation as production concerns becane
nore urgent than safety concerns. Wile | am confident
this was not a conscious decision by the Mrrises, it

was, nevertheless, the result. |In recognition of the
fact that the respondent is a snmall operator with a
hi story of financial problens, | am assessing an

$800.00 civil penalty for Order No. 3898640 i ssued on
March 18, 1992, and a civil penalty of $1,000 for Order
No. 3899545 issued as a result of the Mrrises
continued failure to renove the | oader from servi ce.
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As previously noted nine of the captioned docket proceedings
were settled at trial. The terns of the settlenment agreenent
with respect to these docket proceedings are as foll ows:

Sett | ement Assessed
Docket No. Citation/ Order No. Di sposition Penal ty
CENT 93-3-M 104(a)-4107128 S&S del et ed $50. 00
CENT 93-4-M 104(d)-4107131 Modified to $50. 00

104(a); S&S

del et ed

104(d)-4107133 $200. 00
CENT 93-8-M 104(a) - 3899547 $100. 00
CENT 93-20-M 104(a)-4107125 S&S del et ed $50. 00
104(a) - 4107126 $35. 00
CENT 93-21-M 104(a)-4107130 $50. 00
104(a)-4107132 S&S del et ed $50. 00
CENT 93-42-M 104(d)-4107129 $690. 00
CENT 93-88-M 107(a)-4107124 $800. 00
CENT 93-101-M 104(a)-4107127 S&S del et ed $50. 00
CENT 93-246-M 104(a)-4107663 vacat ed
Total Settlenent: $2, 125. 00

ORDER

Accordingly, IT 1S ORDERED t hat 104(a)-107(a) Order No.
3898640 in Docket No. CENT 93-57-M and 107(a) Order No. 3899545
in Docket No. CENT 93-102-M ARE AFFIRMED. I T IS FURTHER ORDERED
that Thomas L. Morris, d/b/a Mrris Sand and Gravel, SHALL PAY a
total civil penalty of $3925.00 which represents the sum of the
agreed settlenent of $2125.00 and the $1800.00 civil penalty
i mposed as a result of the adjudication in this proceeding.

The respondent is currently paying nonthly installnments of
$300. 00 t hrough Cctober 1994 in satisfaction of previous assessed
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civil penalties. 1In recognition that the respondent is a snal
operator, the Secretary has agreed to defer the required paynment
in this matter and to accept an installment plan whereby the
respondent will remit to MSHA paynments of $392.50 on the 15th of
every other nmonth begi nning on Novenber 15, 1994, and ending on
May 15, 1996, in satisfaction of the $3925.00 civil penalty.
Thi s paynent schedul e IS HEREBY APPROVED. |f Thomas Morris fails
to abide by this paynent schedul e, the renmining bal ance will
become due i medi ately. Upon receipt of the total $3925.00 civi
penalty, these cases ARE DI SM SSED

Jerol d Fel dman
Adm ni strative Law Judge

Di stribution:

O. Tanyel Harrison, Esq., Ofice of the Solicitor, U S
Department of Labor, 525 Griffin Street, Suite 501, Dallas, TX
75202 (Certified Mail)

M. and Ms. Thomas Mrris, Mirris Sand & Gravel, 6106 Larknmount
Road, Spring, TX 77389 (Certified Mil)
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